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The recent passage of House Bill 277, sponsored by Rep. J.

Sweeping Legislative Changes
Affect Mortgage Loan Officers

Morgan Philpot, a Utah registered mortgage lender, makes
significant changesto the Utah Residential Mortgage

Lenders Practices Act.

This legislation takes effect

January 1, 2004. Notable changes to

the statuteinclude the following: (G

Mortgage licensees may only perform mortgage loans
for one mortgage entity at any giventime. Division
procedures will be established for alicensee to change
their affiliation from one entity to another.

A mortgage “registration” will be
changed to a mortgage “license.”
Those holding amortgage registration
will now hold amortgage license.

“...these changes are
likely to better protect the
public and generally in-
crease the qualifications
of mortgage lenders.”

) © Mortgage licensees who also hold
a contractor’s, real estate, escrow
officer, or appraiser’s license, may not
use both licenses in the same transac-
tion. The licensed activity of unre-
lated transactions is not affected.

Loan “processors’ are no longer N
required to be licensed unless they areactually origi-
nating loans.

Membership in The Residential Mortgage Regulatory
Commission has been changed from two to three
commission members that are licensed under the act,
with at least three years residential mortgage lending
experience.

Allows the members of The Residential Mortgage
Regulatory Commission to establish continuing educa-
tion requirements, including the number of continuing
education hours required for license renewal.

First time licensees after January 1, 2004 must pass a
state competency exam prior to licensure.

All licensees and individual s licensed before January 1,
2004 have until January 1, 2005 to pass a state compe-
tency exam.

Continuing education courses and the state licensing
exam will be available on the Internet when reasonably
practicable.

2’ «  Mortgage licensees are prohibited
from ordering or holding atitle report without showing
their mortgage license to the title company.

Themaximum civil penalty for violationswasraised to
$2,500.

Asyou can see, thislegislation makes dramatic changesto
the regulation of the residential mortgage industry. The
Division believesthat these changes are likely to better
protect the public and generally increase the qualifications
of mortgage lenders.
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Mortgage Bankers Begin Self-Police Campaign

by M. Anthony Carr
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| had acolleague call mewith apeculiar, but unfortunately, not so
uncommon story about how severd lenderswere asking her to pro-
videfdseinformation on her mortgage application. Assheiswanting
tomoveinto anew homefirst, then sell her current home, shewould
need what iscalled a“bridge” loan, where she would make payments on both
houseswith oneloan until theold homeissold.

A bridgeloanisn’'t used that often, but even so, three of four lenders shetalked
with asked her to supply them with aletter stating that she and her husband had
rented out thefirst home and thusthe loan would be approved. One problem -
therewasno renter. 1t would beacompletefabrication.

A singleparent | know wasasked by her then-separated husband to write al etter
stating shewasreceiving lessmoney per month for spousa and child support than
sheactually received, so that the estranged spousewould be ableto qualify for a
larger loan. Theborrower wasprompted to get theletter from hiswifeby hisloan
officer.

Both of these areinstances of fraudulent loan practices. Bottom line- theloan
professionasaren’t acting very professionally and are putting their customersat
risk if their loan application ever getsaudited. Of course, the borrower istheone
submitting both of the documents, so the burden of proof fallson themto prove
it'strue. Sayingtoaninvestigator “theloan officer mademedoit,” just won’t cut
it.

The Mortgage Bankers A ssociation of Americarecently launched an education
campaign called Stop Mortgage Fraud. The campaign haselicited endorsements
from both the U.S. Conference of Mayorsand the Department of Housing and
Urban Development.

Theexamplesabovefdl inthefirst sgn of fraud: Wereyou encouraged toinclude
falseinformation on your |oan application? Below areafew more of them that
could point to fraudulent practicesby thelender.

Wereyou asked to leave signaturelinesor any other important line-item of any
form blank? Did thelender or broker ater any information you entered on your
loan application?

Areall therequired disclosuresinyour file? If you aremissing the Good Faith
Estimate, Specia Information Booklet, Truthin Lending or HUD-1 Settlement
Statement, contact your lender to havetheseformsincludedinyour file. After

refinancing your |oan several times,
does the monthly payment keep in-
creasing or thetota amount owed keep

risng?

Didyouincur any unexpected costsat
settlement that were not explained to
you prior to settlement?

After settlement, wereyou surprised
to find the monthly paymentson your
mortgage |oan were higher than you
anticipated based ontheinitia disclo-
sures?

Obvioudy, at times, thereishuman er-
ror involvedintheloan goplication pro-

continued on next page
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continued from previous page

cess. Whenyou' refaced withacouple
inches deep of paperstosign, it’snot
unusual to glide over aform without
getting asignature in place. A busy
lender may haveaform missing from
his package that he didn’t know was
missing, thusaskingyoutofill itout later.
However, if their mistake endsup cost-
ing you money - that could beasign
that themissing signature or paperwork
wasintentiona tounfairly pushuptheir
profit margin at your expense.

If you think you' ve been victimized by
anerrant |oan officer, you' reno longer
out of luck. MBAA hasestablished a
Web sitewhere consumers can report
abusivelending practices.

Visitwww.stopmortgagefraud.com or
call 800/348-3931 to get information
onwhat stepstotaketofileacomplaint.

Reprinted with permission from Realty
Times, www.realtytimes.com.

Please Note

Utah Code 61-2-1 prohibitsanyone

from advertising ahousefor salewho
isnot alicensed real estate broker or
salesagent.

Mortgagefinancing advertisngon
“HOME FOR SALE" signsmust
makeit clear that what isbeing
advertised isthemortgagefinancing,
not thehouseitself.

Clearly, mortgage brokerswho show,
advertise, or sell houses (asopposed
to mortgagefinancing) without aregl
edtatelicenseareinviolation of the
law andwill bedisciplined.

Mortgages: Predatory Lending;
Falsified Applications

In a case of interest, a Georgia State Appeals Court held that mortgage
lenders in Georgia have a duty to evaluate a mortgage borrower’s ability to
repay the mortgage loan being extended.

In Nocorpus v. Albatross Federal
KL Assoc., 432 S.E.2d 999 (Ga.
App. 2002), aborrower applied for a
mortgageloan to refinance avariety of
personal debts. Borrower’shome had
goneup invalue, and wasworth over
$300,000, with an equity of about
$200,000. But borrower had lost her
job and wasworking through atemp
agency. Borrower’'sincomewas
under $2000 per month, and he had car
payments of $400 per month, and
numerous other debtors. Borrower
went to see amortgage broker who
told borrower that she could finance
her house and car and other debts, and
make payments of $1722 per month on
aloan of $200,000. Borrower agreed
todothis.

Atthetimeof theinitia interview,
mortgage broker madeall required
disclosures, including adisclosurethat
the borrower would chargealoan fee
of 4 pointsalong with variousmiscella-
neous handling fees. Thewritten
disclosureindicated that refinancing
would pay some, but not all debts, that
theinterest rate would adjust annually,
and that thefirst adjustment, evenif
just to current market, would increase
therate by 1.5%.

Borrower initidled al the disclosures
provided to her, but later claimed that
shewasvery emotional, completely
trusting of the mortgage broker, and
read nothing that shesigned. She
claimed that the mortgage broker led

her to believethat shewasgetting a
fixed rateloan and that all her debts
would be paid from the proceeds. She
never did the math to determinethat
thiswasimpossible. Shealsoclaimed
that shethought that the payments
would be $1410 per month (the
difference between $1400 per month
and the $1772 figure represented tax
and insurance escrows).

Also at theorigind interview, mortgage
broker filled out aloan application
based upon verbal responseto ques-
tionsfrom borrower, and gave her the
gpplicationtosign. Again, borrower
did not read the application. Infact,
the application showed borrower’s
previoussalary at thejob shehad lost,
misrepresented her assetsby more
than doubl e, including counting her
410K account both asabank account
and apension asset, andfailed to
disclose personal debtsto borrower’s
parents, represented by formal debt
instruments, that borrower claimed to
have discl osed to the mortgage broker
(and that borrower claimed she
expected to be paid from the refinanc-

ing).

Attheloan closing, borrower asked
the escrow officer if certain debts,
including thoseto her parents, were
being paid fromloan proceeds. The
officer had noinstructionsto pay such
debts, and had no surplusfrom theloan
proceeds after paying other debtsin
continued on page 4
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Mortgages: Predatory Lending

continued from page 3

theescrow instructions, but the officer smply indicated that
Borrower should check this out with the mortgage broker.
In addition, borrower was asked to execute an “ amended
and updated” 1oan application, which waseven more
distorted thanthe one shehad originally signed. She
commented to the escrow agent that thisdidn’ t ook like her
asset and income statements, and asked if she should mark
it up to reflect lower income and assets. The agent replied
that if she changed the documents, the agent would not be
ableto closethat day, and that the borrower might not get
theloanat all. Borrower, assuming that the agent had filled
out the application properly, and that shesmply didn’t
understand what all thetermsmeant, signed everything.

Borrower subsequently discovered that approximately $400
per month in obligations had not been refinanced, including
the debt to her parents. She nevertheless struggled forward
for awhile, making mortgageloan paymentsfor about six
months before shefinally defaulted.

Ultimately, thelender forecl osed on thehome. Borrower
alleged that thelender bid in the $235,000 outstanding
indebtedness and acquired the homefor $70,000 lessthan
thefair market value. Borrower further alleged that the
mortgage broker had fraudulently induced Borrower to take
out aloan which she had no hope of paying, and that it had
done so with the complicity of both the escrow agent and
thefunding lender, because both of thelatter partiesknew
or should have known the true status of Borrower’sfi-
nances and that shewasnot in aposition to makethe
paymentsto which she had committed.

Thetrial court granted summary judgment to both the
escrow agent and thefunding lender, and ordered atrial on
thefraud counts against the mortgage broker. The appel-
late court reversed.

The court noted that thelender had engaged in aregular
course of dealing with the mortgage broker, dictated the

mortgage formsthat the broker should use (the standard
FNMA/FHLM Cinstruments) and the other underwriting
forms, and consequently was* closely connected” tothe
mortgage broker. Although the court acknowledged that
such arelationship in the past might not haveresultedin

vicariousliability for fraud on the part of the mortgage
broker, the court concluded that abroader liability was
called for in modern consumer finance. Lendershavea
duty of careto consumer borrowersto evaluateloan
applicationsto verify that they are accurateand fully
support the requested credit.

Characterizing homeborrowersas*“lambsdelivered for
daughter,” the court noted that the phenomenon of borrow-
ersover-committing to debtsdueto mortgage broker
inducement was awidespread and serious problem of
“predatory lending,” and that partiesin the mortgage lending
businesshad aresponsibility to protect the public from
overzealousagents. It noted that the default rate on loans
initiated by thisbroker had been amost doublethelender’s
overall average during the preceding threeyears. It
commented:

“Whether lendersadmit it or not, consumer borrowers
expect lendersto be experts on theissue of whether
borrowers can afford aloan. They rely onlendersto
ask theright questionsand to devel op an accurate
assessment of borrower’ sfinancia picture...if lender’s
ingpection of thisfiledid not discloseto thelender the
fact that the borrower was not currently employed by
[theindicated employer at theindicated salary] and that
borrower’s assetswerewoefully short of theindicated
total, then that investigation was primafacianegligent
andfell far short of lender’sduty to borrower to
evaluate her credit potential.”

The court was even more pointed about the behavior of the
escrow agent. Asidefromtheallegedly fraudulent mort-
gage broker, the court noted, the escrow agent wasthe only
professional party with whom the borrower had any con-
tact.

“Escrow agents know that consumersview them as
professiona sfamiliar withthe mysteries of thelending
processand capable of identifying defectsinthe
process. Borrowersare entitled to expect that escrow
agentswill responsibly advise them when uncertainties
exist, and warn them about dangersthat are reasonable
evident to aseasoned professional.”

Here, the court indicated that the borrower had madea
more than adequate case that the escrow agent had re-
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celved “signas’ that some-
thingwasamissintheloan
application and that bor-
rower wasavictim of
predatory lending.

Because of breach of these
professiona duties, the court
concluded borrower had
made out aclaim of tortious
negligenceagainst the
escrow agent. The court
noted that other “involved
professonds,” withwhom
the borrower might interact,
such asreal estate brokers
and attorneys, might also
havesimilar dutiesof carein
Georgia

Astothelender, the appeals
court further held that the
trial court could conclude
that thelender’sfailureto
exercise* supervisonand
oversight” over the mort-
gage broker madethe
broker the“alter ego” of the
lender, and consequently the
lender would beliable
vicarioudy for thebroker’s
fraud, including borrower’s
emotiona distressand
punitive damages.

The case was remanded for
ajury tria to determine
whether the mortgage lender
and escrow agent had met
the standardsthe appellate
court set forthinitsopinion.

Reporting
Changes

Registered individualshavean obligation
to notify the Division within 10 days of
the date in which there is a change in
any of thefollowing categories. Theno-
tification must be in writing and signed.

* Your name or personal address
(must be a physical address, not a
Post Office box, etc.)

Remember, anindividual or en-
tity will be considered to have
received any notification that is
mailed to the last address fur-
nished to the division!

Businessaddressesand phone
numbers are public informa-
tion; home addresses and
phone numbers are private,
UNLESS you only provide
your home information, in
which case it will be public.

»  Entity change (also requires current
entity address)

For entity changes you must
also provide evidence that you
are covered by the new entity’s
surety bond (unlessyou havean
individua surety bond).

»  Control person

e Individua or entity bond cancella-
tion

» Notification of any criminal offense

* Notification of personal bankruptcy
or bankruptcy of a registered busi-
ness entity

Remember - failure to notify the Divi-
sion constitutes grounds for disciplinary
action.

HUD Announces
Home Buyer
Bill of Rights

WASHINGTON - The Department of Housing
and Urban Devel opment hasannounced itsintent
to establisha“HomeBuyer’sBill of Rights’ - a
proposal that could significantly rewritethe Redl
Estate Settlement Procedures Act - in an effort
to takethe confusion out of thefeescharged to
homebuyers.

Housing Secretary Me Martinez arguesthat
consumersare entitled to know how much they
aregoingto bepayinginfeeswhenthey goto
closeand should not be surprised by having to
comeup with additional funds.

Theinitigtiveispart of theBush Administration’'s
effort toimprove home ownershipamong
minorities. Requiring lendersand mortgage
brokersto guarantee closing cost estimates
would alow consumersto shop around for the
best deal. The proposa would allow lendersto
package servicesto homebuyers.

Therearemany issues surrounding the proposd,
not theleast of whichiswhether real estate
brokerages - which have been at theforefront of
effortsto give consumersaone-stop shopping
experience- will beallowed to participatein the
bundling of services.

Real Estate Intelligence Report 07/01/02

“I'm having amnesia
and deja vu.
| think I've forgotton

this before.”
~Ben Wismer, age 13

/
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Mortgage Registration Disciplinary Sanctions

ANKERS, RICHARD

é - EARLE, Draper. Regis-

S tration automatically re-

voked effective Febru-

ary 20, 2002 for failure to accurately

disclose criminal history on applica-
tion for registration.

BLAIR, A. ERIC, Sandy. Registration
revoked effective January 8, 2003 be-
cause of three felony convictions.
#MG02-04-02.

BRAMHALL, EARL and DEFAULT-
TO-NEW MORTGAGE, Taylorsville.
Application for registration denied on
August 7, 2002, because of the fact
that Default-to-New Mortgage no
longer exists and on the fact that Mr.
Bramhall defaulted and did not par-
ticipate in a required prehearing con-
ference.

BRAMHALL, EARL, Taylorsville.
Cease and Desist Order issued May
14, 2002, for functioning in a manage-
ment position for New Start Mortgage,
LLC of Taylorsville, taking an appli-
cation for a residential mortgage loan
on behalf of New Start Mortgage,

LLC, and representing that he was a
“mortgage broker,” among other
things. A hearing on the issuance of
the Cease and Desist Order has been
held but no decision has yet been is-
sued. #MG02-05-01.

CREDILLE, DARREL and PIONEER
MORTGAGE BROKERS, Clearfield.
Registrations automatically revoked
effective February 15, 2002 for fail-
ure to accurately disclose criminal his-
tory on application for registration.

DUKE, DAVID V., Pleasant Grove. Ini-
tial registration granted on probation-
ary status because of a past criminal
conviction.

GRIEVE, THOMAS H., Cedar Hills,
LAKESIDE LENDING, LLC, Orem and
GRANITE FUNDING, LLC, Orem. In
lieu of continuing to respond to the
Division’s investigation of complaints,
Mr. Grieve surrendered his registra-
tion and those of Lakeside Lending,
LLC and Granite Funding, LLC effec-
tive May 1, 2002. Mr. Grieve agreed
that neither he nor the entities would
apply for a new registration for at least

five years and that he will not own or
manage an entity whose primary busi-
ness is the making of residential mort-
gage loans in Utah for that same pe-
riod of time. #MGO02-02-02, MG02-
02-03.

HONEY, GEORGE, Salt Lake City.
Agreed to surrender his registration
effective September 4, 2002, for fail-
ing to disclose to the Division on his
application for registration that he had
entered a guilty plea, to be held in
abeyance, to a criminal charge.

HOUSEKEEPER, SPENCER, Orem.
Initial registration granted on proba-
tionary status because of a past
criminal conviction, but then sus-
pended because Mr. Housekeeper is
still on criminal probation. His regis-
tration will be suspended until such
time as his fines and any other court-
ordered payments have been paid in
full, and he is released from proba-
tion.

INCE, PAUL R., Holladay. Registered
on probationary status because of the
continued on next page

/
(Who

Any individua or entity whois
registered shall maketheir complete
and entirerecordsavailabletothe
Division until four yearsfromthe
last to occur of thefollowing:

¢+ Thefina entry onaresidentia
mortgageloan madeby a
registrant;

Record Keeping

What, How, Why and When)

¢ If theresdentia mortgageloanis
serviced by theregistrant:

Theresdentid mortgageloan
ispadinfull; or

Theregistrant ceasesto
servicetheresidential mort-
gageloan; or

~

« |ftheresidentia mortgage
loanisnot serviced by the
registrant, theresidentia

mortgage
o
o, [

~-
Q/
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circumstances underlying his 1996 disbarment as an at-
torney.

JACOBSON, JACOB F., Control Person, Frontier Fund-
ing Group, Inc., Ogden. Agreed to pay a $1,500 fine and
complete a real estate ethics course for: a) permitting an
unregistered person to act as a loan officer for Frontier
Funding Group, Inc.; b) failing to maintain the records
required by the Mortgage Practices Act; and c) a trans-
action in which he knew that the prospective purchaser of
a property, the unregistered loan officer, was attempting
to obtain a loan through Frontier Funding Group, Inc. in
the name of her brother to use to purchase the property.
#MGO01-02-13.

JORGENSEN, BRADLEY J., Salt Lake City. Registration
issued on probationary status for two years because of
1988 loss of insurance license for conversion of funds
held in a fiduciary capacity, 1996 denial of an application
for a real estate license, and a large civil judgment ob-
tained by the parties whose funds were converted that
was not fully paid. In mitigation, a long time has passed
with no further offenses, and Mr. Jorgensen and the par-
ties whose funds were converted have settled the matter.

KIMBALL, KRIS, Sandy. Registration approved on pro-
bationary status because of two 1999 felony criminal con-
victions. His registration will be on probationary status
until his first renewal.

KIPP, BRUCE, Park City. Agreed to pay a $500 fine for
failing to comply with the Utah Residential Mortgage Prac-
tices Act. Mr. Kipp took a buyer’s loan application in Janu-
ary 2001 and the transaction closed in February 2001.
Mr. Kipp did not apply to the Division to register under the
Act until July 9, 2001. Mr. Kipp maintains that he did not
become aware that he was required to register until shortly
before he applied to register. #MG01-10-08.

KISSEL, TRINA, Control Person, Desert West Financial
Group, Inc., West Jordan. Agreed to pay a $500 fine for
allowing Raymond J. Kissel to act as a loan originator
without a registration. The Division received a consumer
complaint in October 2001 concerning a loan application
that had been handled by Raymond J. Kissel. Neither
Raymond nor Trina Kissel were able to produce for the
Division’s inspection the consumer’s loan application or
a loan denial statement they claimed had been sent to
the consumer in January 2001. #MG01-10-12.

LIVINGSTON, JULIA, Provo. Agreed to pay a $500 fine
for suggesting to a seller that the sales price of a prop-
erty might be increased in an amount equal to a seller
carryback to be forgiven after closing. In mitigation, the
transaction failed and no loan was made on the transac-
tion.

MADDOX, DAVID R., South Jordan. Registration granted
on probationary status until first renewal because of sus-
pension from the practice of law.

MILLWARD, RICHARD D., Salt Lake City. Registration
renewed on probationary status because of improper acts
and violations as a real estate broker, as set forth in the
Stipulation and Agreement and Order in Case Numbers
RE96-12-07 and RE20-03-16.

PEARCE, DOUG, Taylorsville. Application for registra-
tion denied because of a recent criminal conviction and
the fact that restitution has not been made.

SMITH, CLAUDIA, Orem. Agreed to pay a $1,000 fine for
engaging in the business of residential mortgage loans
before she registered with the Division and for depositing
a check from mortgage applicants into her own personal
account. After the applicants were unable to obtain a
loan, a dispute developed over whether Ms. Smith was
entitled to keep any of the funds from the check. Ms.
Smith refunded the full amount of the check after her su-
pervisor indicated that it was not his company policy to
charge applicants for copies, telephone calls, and mile-
age. #MG02-12-03.

De Minimus Rule Changed

Mortgage Rule R162-202-1 (“DeMinimus’) hasbeen
repeded. Thisruledefined“deminimus’ for the purpose
of compensation for referralsof mortgage businessasnot
exceeding $50.

Thefederal Real Estate Settlement Procedures Act
(RESPA) prohibitsany payment for referra of federally-
rel ated mortgage business, even“deminimus’ payment.
Theneed for agpecific Administrative Rulewastherefore

unnecessary.
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Home Buyer’s Mortgage Brochure

For an excellent brochure advising prospective home buyers on how to
make informed mortgage credit decisions, please see the Division’s
website at www.commerce.utah.gov/dre. The brochure is produced by
the American Financial Services Association, the American Association
of Residential Mortgage Regulators, and the National Association of Con-
sumer Credit Administrators.




